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Catching Corporate Crime In The Act

The primary focus for the prosecution of corporate crime should not be a question of a greater focus on one legal actor or another, but the recognition that the legal person, both individual and incorporated, should be held responsible for their culpability. 
I believe the application of Fisse and Braithwaite’s Accountability model of corporate law enforcement is a practical means of achieving this, detailing my reasons and the legal and policy implications below.  

The Accountability Model


The Accountability Model proposes a pyramid of prospectively outlined enforcement measures employing informal methods of control for lesser breaches, with a continuum of increasing intervention and sanctioning based on escalating criminal liability and intransigence.  The most extreme crimes, such as those encompassing malice aforethought, should permit the jailing of individual offenders and the liquidation of offenders who are corporations.
  These enforcement measures, which are based on conventional forms of enforcement and prosecution
, are presented by Fisse and Braithwaite in six levels, and include
:

Level 1: Using persuasion, warnings and other informal methods to encourage compliance.

Level 2: Civil monetary penalties applicable to corporations and individuals.

Level 3: Disciplinary or remedial investigation used in conjunction with court approved assurances.

Level 4: Court ordered disciplinary or remedial investigations in conjunction with publication of a report outlining remedial actions.

Level 5: Criminal liability for individuals and adverse publicity order, community service, fines and probation for corporate offenders.

Level 6: Jail permitted for individual offenders, and liquidation for corporations.

Good reasons why such reform is necessary are considered below in the light of the nature of corporate crime and the problems its prosecution can present.  


What Is Corporate Crime? 

Corporate crime is long recognised as a major problem by criminologists
, and can be broadly described as criminal conduct or penalty-carrying offence under existing law, which are legally attributable to a corporate entity or individuals acting on its behalf.
  Although corporate crime can be quite deliberate, much of it arises from reckless, negligence or inattention to detail.
  While the crimes corporations commit are not necessarily unique, the problems associated with their prosecution often are.  

Corporations as legal persons are constituted independently of natural persons
, but depend upon natural persons for their activity.  As the history of corporate crime prosecution demonstrates, when criminal acts or omissions are the result of corporate activity, the attribution of criminal responsibility to one body or the other is frequently controversial.


Contemporary Approaches To Attributing Corporate Responsibility
The deficiencies of contemporary approaches to attributing corporate responsibility are well recognised
, though many critics focus on an unrealistic model of corporate misconduct premised on the actions of a few, rather than attributing problems to structural defects in the form and content of corporations law.
  At a great cost to Australian society, the narrow legalism of Australian lawyers has been exploited by those in the corporate community who wish to achieve personal advantage.

Under current law, companies and employees can be jointly liable as principle offenders
, with corporations being subject to punishment for all offences punishable by statute, and as detailed in the Acts Interpretation Act, where a fine may be imposed if imprisonment is the only punishment provided for an offence.

The question of how to justly reconcile the problems of establishing the evidential burdens for mens rea and actus reus to corporations, who by necessity act through natural persons, is pivotal to the dispute as to whether the individual, corporation or both should be the primary focus of corporate law enforcement.  Although statute often recognises the right to punish companies on the same basis as natural persons, attributing culpability has presented further problems.

Common law attribution of criminal responsibility to corporations has largely depended on two approaches.
  The first, vicarious liability, posits that the actions of an employee acting within the scope of her employment are also attributable to the corporate employer, as occurred in Australian case of Morgan v Babcock & Wilcox.
  Historically, extending vicarious liability to serious offences has witnessed a reluctance by corporations to accede to charges based on vicarious liability and a similar reluctance by courts to imposing heavy fines, both of which have the effect of undermining the deterrent policy of legislation.

The other prominent approach, as illustrated in the Tesco case, is to consider the degree of responsibility delegated by the company board as the ‘directing mind’ of the company for acts performed on behalf of the company.
  Nevertheless, the Tesco approach has been roundly criticised for restricting corporate criminal liability to the conduct or fault of high-level managers, which has had the consequence of hampering prosecutions against large corporations.

Despite the Tesco principle prevailing at common law, the limited success of either approach to adequately comprehend the symbiotic nature of corporate crime between the corporate and individual actor has, in my view, led to a false dichotomy based on either or both of two conclusions.  

Firstly, that corporate crime can be rationally and equitably attributed to one actor or other, and secondly, that the difficulties and costs of prosecution of pursuing corporations makes such an avenue untenable as a practical reality.  

Furthermore, a rigid bifurcation in the prosecution of individuals and corporations can detract from corporate responsibility and the prevention of corporate crime, by allowing one or the other to attempt to use their counterpart as a scapegoat for what was potentially done in concert.

In reality (an encumbrance prosecutors all too often have to face), the choice as to which approach is favoured by a court can be greatly influenced by its conception of what a corporation constitutes.  To this end, I have given a brief review of three prominent theories of the corporation, drawing from them the common strand that all enjoy rights that can be limited as a matter of either limiting or withdrawing the concession granted to corporations, or by limiting the freedom of individuals to form associations subsequently responsible for illegal acts.


Theories Of The Corporation

Whether the corporation is seen through the jurisprudential frameworks of concession theory, aggregate theory or natural entity theory, the corporation is endowed with a right that can be subjected to State regulation.  These theories merely differ as to the appropriate degree and justification for the intervention.

Concession theory, having its zenith of support in the mid-nineteenth century, sees the corporation as having granted its identity by concession of the State.  Aggregate theory, a more libertarian conception of the corporation, views the corporation as an expression of the right of individuals to freely associate and contract.  A third theory, natural entity theory, in its purer form, sees the company as an organic entity, having a will, mind and capacity to act, quite separate from the will and mind of the people running it.

While contemplating starkly different views of the corporation as a basis for association, all three engender the supposition that the existence of the corporation is based on a right conferred by either liberal ideals about freedom of association, or more communitarian notions of conditional rights exchanged for continued concession.

As a significant stumbling block to punishment of the corporation for wrongdoing is our inability to come to terms with the corporation as an independent entity and the determination of a penalty appropriate to the artificial nature of the corporation, the above analysis points to the possibility that the curtailment of rights currently available to the particular corporate actor present a readily available and effective punitive mechanism.

The notion of the withdrawal or restriction of rights and liberty is familiar to contemporary criminal law sanctions.  As the corporation does not in effect lend itself to incarceration, and in particular, large corporations may see fines as merely part of a larger cost-benefit analysis, the Accountability models’ ability to provide notice of progressive reductions in liberty permits sanctions that affect the economic basis of the corporation.

In summary, depending of the view of the corporation taken, the seriousness of the crime, and the culpability of the corporation involved, the curtailment of the rights of the corporation could act as a prospectively identifiable penalty that may deter further misconduct.  This is based on the premise that individuals and corporations are most likely to comply if they know that enforcement is backed by sanctions that can be escalated in response to non-compliance.
  

The Accountability model gives effect to this, by acknowledging the different nature and consequences of prosecution relevant to individuals versus corporations, and how encouragement and sanctions on both can produce the desired results.


Pursuing Internal Corporate Accountability

Corporate prosecutions have been notable for the lack of internal discipline within companies convicted of criminal offences
, and the failure of corporations law to make any significant attempt to ensure that such discipline occurs.
  

The problem of non-prosecution of individual company officers for offences committed on their behalf has become increasingly visible
, often on the grounds that in the face of uncertainty about individual responsibility within corporate structures, it is unjust to punish the individual who does not personally profit or benefit from the corporate crime.
  As the case of Canadian Dredge and Dock illustrated
, because of the legislative emphasis on separating the culpability of parties, and that fact that separation could not be established, exculpation was available simply as a result of the absence of personal benefit.
  

Furthermore, given the dependence of corporations on natural persons for their actions, prosecution of corporations is often premised on the assumption that companies will undertake internal disciplinary action to sheet home individual accountability
  Unfortunately, evidence suggests that companies rarely discipline their officers for a number of reasons.

The two-pronged approach of the Accountability model avoids these problems associated with concentrating on enforcing individual vs corporate liability, which is highlighted by the difficulty in identifying the relative culpability of parties involved.
  This is because, in directing prosecutions towards the individual as well as the corporation, it is possible to avoid the artificial dissection of two legal actors operating in co-operation to commit crime.  

Where the external elements of an offence are proved to have been committed by or on behalf of a corporation, under the Accountability model, prosecutors could use statutory injunctive power to order the company to investigate, take internal disciplinary proceedings and report its actions.  If the company failed to comply, further sanctions could be applied to both the individuals and corporation concerned.
  Executive fear of prosecution can be complementary to self regulation and punitive regulation, which the prosecutor can always implement if self regulation is not complied with.
  

In providing sanctions according to the pyramidal structure of the Accountability model, officers, members and creditors of the corporation will be encouraged to limit the identified breach before it escalates to a permit a higher level of sanction to be enforced.  In doing so, a genuine cost-benefit analysis could weigh the increasing penalties against remedial inaction, given that the graded responses will put the corporation and parties concerned on notice the probable future consequences.

Further Policy And Legal Implications Of The Accountability Model

The reality of Australian corporate law prosecution is that investigations are resource intensive and enforcement staff are too few to cope with the huge volume of corporate offences.
  The problems associated with the costs and complexity of corporate criminal trials presents a real barrier to many cases being presented.
  By authorising a range of enforcement measures available to bodies such as the ASC and DPP, the stark decisions as to whether to pursue expensive investigations or simply take no formal action can be much lessened.  

The ability to use publicity and accountability agreements at a much lower cost than litigation would send a formal message to a corporation that breaches have been detected and will be pursued if not addressed.  By encouraging internal company policy reform and compliance, policing costs and other externalities can be shifted away from public bodies such as the ASC and police, towards those companies in most need of reform.

This approach would allow the elements of the civil cultural heritage of corporate law to meld with the calls by the DPP for increasing criminal prosecution, in a way that is complementary, rather than antagonistic.
  The aim of reducing the incidence of corporate crime, rather than simply increasing prosecutions as an indication of this end, can be promoted as an economic, worthwhile and achievable strategy for combating corporate crime.


Conclusion

Reform of Australian Corporations law is needed to redress the current dilemmas posed by the artificial separation of individual and corporate prosecution, so that neither is seen as the primary focus, but both are seen as actors capable of encouragement, coercion and punishment.  As discussed, the most effective way to reduce the incidence and severity of corporate crime is to prospectively publish a framework of progressive sanctions against individual and corporate actors, with the loss of rights to each tailored accordingly.

I believe the Accountability model is an excellent first step in addressing many of the dichotomies associated with attributing culpability to the individual or the corporation, problems of internal company discipline, and the conundrum corporate law enforcement bodies face when deciding whether to prosecute corporate crime.  I believe the Accountability model should be the basis of future corporate law reform.
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