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The Democratic Character And Function Of The Australian High Court

The High Court is an undemocratic body which interprets the Constitution using rules it makes up as it goes along.  Explain your agreement or disagreement.

The Australian High Court’s exercise of judicial review to interpret the Constitution is not in principle undemocratic, but has nonetheless placed it in a position within our form of responsible government that leaves it open to the criticism that it is undemocratic in the way it executes its function. 

This paper contests the view that the High Court is both undemocratic and unsystematic in its interpretation of the Constitution
, suggesting that common misunderstandings of the nature and inevitable constraints upon judicial review has led its critics to suggest that the High Court is overstepping its role.


The Role Of The High Court Under The Commonwealth Constitution 

The High Court has remained a fertile source of constitutional law since its establishment in 1903.  Implied in its operation the Court has acted as the interpreter of the Australian Constitution and the arbiter of the constitutional validity of State and Commonwealth legislation and executive power.

While the High Court has a more routine function as a superior appellate court for common law disputes and instances of statutory interpretation, the High Court’s constitutional role as a Chapter 3 Court has tended to generate with increasing frequency the claim that the Court is undemocratic and in many respects, usurping the other arms of government with which it coincides.  


The High Court’s Source of Authority

Section 71 of the Constitution vests the judicial power of the Commonwealth in ‘the High Court of Australia and in such other federal courts as the Parliament creates, and in such other courts as it invests with federal jurisdiction’
, thus imbuing the High Court with a capacity to exercise its judicial power ‘free from domination by other branches of government’.
  While no specific reference was made to the adjudicative role in the Constitution, such a role was indicated by colonial history and the United States model as outlined in the famous case of Marbury v Madison.

Alfred Deakin described the High Court’s role within our system as defined by a separation of powers by suggesting that “The Constitution is to be the supreme law, but it is the High Court which is to determine how far and between what boundaries it is supreme.  The federation is constituted by distribution of powers and it is this court which decided the orbit and boundary of every power.”

While the interpretive supremacy of the High Court was qualified by the capacity for appeal to the Privy Council on federal and constitutional matters until 1968 and remaining matters until 1975, and for appeals from State Supreme Courts until 1986
, the High Court has undoubtedly played a significant role in interpreting the Constitution and its impact on the federal division of powers.


The Checks And Balances Provided By The Commonwealth Constitution

The Constitution not only evidences a division of powers between the Commonwealth and the States, but it also entrenches a separation of powers as a means for checking the potential distortions in the use of that power.  Chapters I, II and II of the Constitution confer the legislative, executive and judicial powers of the Commonwealth on the Parliament
, the Commonwealth Executive
 and the Federal Judicature
 respectively.  

As Brian Galligan points out, this separation of power is not imbued with the supremacy of the Parliament, rather, the Parliament, Executive and Judiciary are all subject to the supremacy of the Australian Constitution.
  Contrary to the assertions of Robert Menzies that ‘government in a democracy is regarded by us as the ultimate guarantee of justice and individual rights
’ the Parliament, though popularly elected each three or so years, has no claim to supremacy over the judiciary in the maintenance of such rights.

Therefore, as the High Court is the primary body authorised to determine whether a law conforms with the Constitution, the judicature has sustained an important role in checking abuses of power that have the capacity to offend the democratic underpinnings of our Constitution, thereby safeguarding a system of government where all citizens and the rulers alike are themselves subject to the rule of law.
 


The Legal Justification For Judicial Review By The High Court

Despite Fullaghar J’s statement in the Communist Party case that the principle of judicial review ‘is accepted as axiomatic’
, its exercise by the High Court has fuelled debate about the proper role of the judiciary in our system of responsible government. This is largely because judicial review is distinct from the everyday operation of the courts in that when judges decide that legislation or executive action is unconstitutional it is beyond the authority of the legislature to alter their determination. 

Prima facie, this appear to imbue the judiciary with an anti-democratic or anti-majoritorian nature
, and has in part led to the increasing criticism of the High Court’s function following decisions such as those of the Mabo
 and Political Advertising
 cases.  Nevertheless, in any governmental system entrenched with a separation of powers there will always remain a degree of tension between a constitution and representative democracy, for the ultimate consequence of a constitution is to limit the capacity of governing majorities to act.  

The formal capacity for judicial review sharpens that tension as it not only limits the scope of activity of the legislative and executive arms of government, but it transfers the power to make certain public decision away from those democratically elected bodies to a judiciary not subject to popular election nor maintenance.  Furthermore, because judicial independence is given a high mantle in our system of governance, we choose to further insulate the judiciary from public pressure.

As considered in my tutorial paper on constitutional interpretation and political influence, less friction would emanate from the role of the High Court if its activity were limited to the technical job of positivist reading of the words as they stand.  But as judicial review inevitably requires the making of judgements about social values, the difficulty is to explain why it is preferable for the High Court rather than the legislature to make these judgments, particularly if community concern about these issues increases as it has since the Mabo decision.  Four provisions have been suggested to answer this question:

•
The 5th covering clause of the Constitution which asserts that the Constitution and all laws made by the Parliament under the Constitution shall be binding on the courts, judges and other people;

•
s 71 which vests the judicial power of the Commonwealth in the High Court;

•
s 74 which bars appeals to the Privy Council, without the High Court’s permission, on any question as to the limits inter se of the constitutional powers of the Commonwealth and the States; and,

•
s 76 which authorises the Parliament to confer jurisdiction on the High Court in any matter arising under the Constitution or involving its interpretation.

While these provisions neither singularly nor collectively provide an unequivocal warrant for judicial review by the High Court or other Chapter 3 courts, as Isaac Isaacs noted during the Convention debates the drafters of the Constitution were well aware that the judges of the High Court would play a central and creative role.
  In my opinion, the better question therefore is not whether judicial discretion in invoked in the exercise of judicial interpretation, but how and to what ends that discretion is employed.

I submit that the High Court has answered the claim that it is unconstitutionally exercising legislative power by expressly stating in its more recent political freedom cases that the Court’s reasoning is simply affirming the requisite need for the democratic rights of the nation’s citizens to be protected in a system based on popular sovereignty.


Protection Of Democracy Through The Promotion Of Rights

Interestingly, Lionel Murphy had long argued that limited guarantees were expressly guaranteed in the Constitution in cases such as Li Chia Hsing v Rankin
, and subsequently argued the presence of implied judicially-enforceable guarantee of rights in cases such as Buck v Bavone
, McGraw-Hinds (Aust.) Pty Ltd v Smith
 and Miller v TCN Channel Nine.
  While these arguments had been largely rejected by the Court at that time, Murphy’s appeal for judicial protection of democratic values were reflected in the later cases.

Based on the 1992 decisions of Nationwide News Pty Ltd v Wills
 and Australian Capital Television v The Commonwealth
, the High Court held that legislation enacted by the Commonwealth Parliament was unconstitutional because it imposed unacceptable restrictions on the democratic freedom of political comment and debate.  According to the Court, a guarantee of that freedom was implied in the Constitution as an overriding limit on Parliament’s use of its legislative powers.

Furthermore, according to the reasoning provided by Justices Deane and Toohey, as the Constitution reserves to the people of the Commonwealth the ultimate power of governmental control, a vigorous flow of communication between voters and politicians was argued to be necessary to enable the people ‘responsibly to discharge and exercise the powers of governmental control which the Constitution reserves to them.’
 

Other decisions such as Street v Queensland Bar Association
, the views of Justices Deane, Gaudron and Brennan in Polyukhovich
, and Justice Deane in Leeth
 provided further instances of the High Court seeing the protection of individual and democratic rights being a proper ground for judicial determination.  


The Democratic Role of The High Court

Placing this particular stream of decisions aside, a claim remains that judicial review by the High Court is counter-majoritorian is based on a contrast between a democratic legislature and an undemocratic court.  Defenders of judicial review have responded to this argument by pointing to the undemocratic nature of parliament as suggested by observations of voter disenchantment and the negative effects of party discipline and the influence of economic power on democratic expression.  Alternatively, some proponents have argued that the influence upon Parliament of such non-elected powers as the Executive or special interest groups throws doubt upon the law maker’s claim to represent and respond to the will of the people.

Other defences of judicial review redefine the conflict between democratic values and the courts presenting judicial review as a practice that enhances rather than restricts representative democracy.  Having a law maker who responds to majority preferences is on this view just one aspect of a democratic state.

One justification which recurs in the constitutional literature presents judicial review as a way of supervising the process of democracy and of reinforcing its values.  On this approach, the Constitution is seen as a repository of measures which promote the process of equal political participation.  

In protecting elements of the democratic process such as voting rights, freedom of political discussion and access to political office, as the political freedom cases has sought to do, judicial review can complement representative democracy because it limits itself to vindicating only those procedural rights integral to the democratic process.

Nevertheless, these propositions necessarily rest upon judgements about what constitutes participation in the democratic process.  For the revolutionary wilfully disobeying the order of a Supreme Court, or the disgruntled farmer with a Toyota in low gear, the High Court’s view of the appropriate exercise of political expression way well diverge from that of an individual upon whose prosecution depends on the law whose validity the Court may be called upon to adjudicate.  To this extent, I concede that the High Court’s view of political freedoms would be circumscribed at a point some distance well short of anarchy.


A Further Argument

Another means of reconciling judicial review with representative government is to draw a distinction between ordinary law and higher law.  Ordinary law results from the people expressing their political will through political representatives, while higher law is the law which regulates the various institutions and office of government and, more particularly, is the law which structures and guides the making or ordinary legislation.  It is called higher law because of its more fundamental subject matter and also because mobilising the people to change it will prove difficult than changing ordinary laws.

Given this, I concede that on a narrow reading judicial review of ordinary law by the High Court has an undemocratic character, as there is no avoiding the fact that the review assumes that the judiciary has the power to hold such law unconstitutional.  

Nevertheless, this power can be represented as democratic in as much as it is supported by the will of the people expressed as higher law.  With regard to higher law the High Court is argued to not be counter-majoritorian on the basis that its decision are made in accordance with the Constitution, which as Brian Galligan points out, reigns supreme over all three arms of government.

As Brian Galligan correctly identified, ‘complex institutions that are only summarily specified in a constitution entail substantial implications, which an adequate jurisprudence must articulate’.
  In answer, I agree that ‘The critics, it seems, are still stuck in more literalist notions of judging or misled by spurious considerations of parliamentary supremacy and popular democratic accountability.’

Two aspects of the power of the High Court remain and justify a quick mention.  The first is that, within the broad bounds delineated through judicial review, there typically remains great scope for the Parliament to achieve democratic reform in ways that are unlikely to offend any restrictions imposed by judicial review by the High Court.

Furthermore, whilst I recognise the practical difficulties inherent in such a proposal, the potential for constitutional alteration through popular referenda under section 128 of the Constitution theoretically permits the Parliament and the majority of the citizens to limit the future role of the High Court if both considered it necessary.  Anachronistically, in this sense the High Court ultimately remains within the bounds of the Constitution, and arguably in a realpolitik sense, at greater peril of a diminution of its power than the parliamentary arms of government which would inevitably play a determining role as to whether a referenda would ever proceed.


A Comparative Observation
Therefore, even though it appears impossible to equivocally determine that either democracy or the protection of basic rights require judicial review, on the other hand, it also cannot be demonstrated that judicial review is in principle anti-democratic.
  As countries such as the Netherlands or New Zealand which do not employ judicial review, nor Norway or Sweden which provide it with a limited role, it is difficult to equivocally claim these countries exhibit a lesser degree of democracy or are less concerned with individual rights.

These observations suggest that the more fruitful debate is not whether the High Court in its structure or function is undemocratic, but rather given that the Constitution allows for Chapter 3 courts to exercise such review, how should our courts exercise this power.  In answer to this, I refer to my previous observations, concluding that on my reading to date, the High Court has shown a pleasing willingness to devolve power to the citizens it serves.


Conclusion

The High Court’s exercise of judicial review to interpret the Constitution is not in principle undemocratic, but as particularly present in the flavour of more recent decisions, the Court’s willingness to recognise political rights and freedoms as a means of maintaining popular sovereignty will ensure that all three arms of government remain within the confines of our Constitution and the democratic ideals it engenders.
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